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AN OVERVIEW
of the Changes

to the GAR Forms
BY SETH G.  WEISSMAN

The GAR Forms Committee made some significant improvements to the GAR

forms for calendar year 2011. While few changes were made to the Purchase

and Sale Agreement, several new forms were created that should help make

the practice of real estate brokerage easier for REALTORS®. The highlights by

form are set forth below.

F4: EXCLUSIVE BUYER 
BROKERAGE AGREEMENT

The GAR Forms Committee spent more time on F4
than any other form. The problem the Committee tried
to address was how to rewrite the form to make buy-
ers, who do not expect to pay a commission, more
comfortable about signing an Exclusive Buyer Broker-
age Engagement Agreement, which clearly obligates
them to do so in certain circumstances.

The previous Exclusive Buyer Brokerage Engage-
ment Agreement simply provided that the buyer paid

the commission whenever the seller did not. The Com-
mittee has worried for some time that the open ended
nature of this obligation was confusing to buyers (who
often wanted a better understanding of when the
seller might not be paying a commission). The new
approach is to: a) define what commission the Broker
expects to be paid in the transaction; and b) then pro-
vide that the seller pays the commission except in cer-
tain limited circumstances. The limited circumstances
are fairly easy to explain. They include: a) when the
buyer leases instead of buys the property and thus
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owes a leasing commission; b) when the buyer pur-
chases a For Sale By Owner (“FSBO”) and the seller
does not agree to pay a commission; and c) when the
buyer defaults. In most cases, only the default section
will ever apply to most buyers.

There are three types of defaults that can trigger
the buyer’s obligation to pay the broker a real estate
commission. The first default is where the buyer
breaches the Purchase and Sale Agreement. So let’s
say that the buyer fails to show up at the closing and
simply refuses to close. In such a situation, the broker
has done all of the work that the buyer asked the bro-
ker to do and should, therefore, reasonably expect to
be paid a commission by the buyer.

The second default is where the buyer and seller mu-
tually agree to terminate a purchase and sale agree-
ment without the consent of the broker. This should not
be confused with a unilateral termination by one party
or another pursuant to a due diligence period or the
failure of some other contingency in the contact. Such
a lawful unilateral termination would not trigger an ob-
ligation of the buyer to pay the broker a commission.
A commission obligation would only arise in a situation
where the buyer and seller mutually terminate their
contract thus depriving the broker of a commission. 

The third default is where the buyer breaches the
Buyer Brokerage Engagement Agreement resulting in
the broker not being paid a commission. For example,
if a buyer finds a property, goes to see it several times
without the buyer telling the broker then ends up pur-
chasing the property, the broker working with the
buyer will likely not be the procuring cause of the sale
and will likely not share in the listing broker’s commis-
sion. The only reason this is the case is because the

buyer breached the Buyer Brokerage Agreement by
seeing the property without the involvement of the
broker. As such, it is appropriate that the buyer pay
the broker his or her commission because the buyer’s
breach was what deprived the broker of the opportu-
nity to earn a commission.

F13: “PROTECT YOURSELF WHEN 
BUYING A HOME BROCHURE” 

This brochure was drafted a couple of years ago.
While up to now it has been one of the least used forms
in the GAR forms package, that is about to change.
For calendar year 2011, the purchase and sale agree-
ments, the buyer brokerage agreements and the cus-
tomer acknowledgement form have all been modified
to include a checkbox on whether or not the buyer
has received a copy of the brochure. If the buyer ac-
knowledges in the purchase and sale agreement that
he or she has received the brochure, it is then incor-
porated by reference into that agreement. 

The “Protect Yourself When Buying a Home” bro -
chure includes sound advice for buyers on how to pro-
tect themselves during the home buying process.
Topics addressed in the brochure include the value of
such things as home inspections, surveys, termite in-
spections, home warranties, title insurance and neigh-
borhood inspections. REALTORS® should make it their
standard practice to provide a copy of the brochure to
every buyer purchasing a home at the beginning of the
home buying process. In doing so, REALTORS® will not
only be protecting their buyers, they will also be pro-
tecting themselves. Here’s why. Buyers sometimes dis-
regard the advice of their REALTORS® on things like

CONTINUED ON PAGE 36
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getting a survey, home inspection or a termite inspec-
tion. When problems later arise from buyers not con-
ducting proper due diligence, buyers sometimes
forget the advice they were given and try to blame
their REALTORS®. With the advice in the brochure
being incorporated into the purchase and sale agree-
ment, it will be difficult for buyers to ever again suc-
ceed with a claim that they were not told about the
matters covered in the brochure. As such, the bro -
chure should help reduce the potential legal liability
of REALTORS®.

F20: PURCHASE AND AGREEMENT
In addition to adding the checkbox on the “Protect

Yourself When Buying a Home” brochure, several other
changes were made to the Purchase and Sale Agree-
ment.

A: Time Limit of the Offer Section. This section was
changed on this and other GAR forms. It now clarifies
that an offer expires unless prior to time of expiration
it is accepted by the person receiving the offer and
delivered back to the party who made the offer. Prior
to this change being made, the form simply said that
the offer had to be accepted prior to its expiration.
While most REALTORS® assumed that in order to ac-
cept an offer it also had to be returned to the party
making the offer before the time limit expired, this
change now makes that clear. Let’s look at the exam-
ple below to better understand this change.

EXAMPLE: Joe makes an offer to buy Mary’s house.
The offer expires on Friday at 3:00 p.m. Mary wants to
accept Joe’s offer. What must she do before 3:00 p.m.?

ANSWER: Mary needs to sign the contract and de-
liver it back to the buyer before the 3:00 p.m. dead-
line. Since notice to a broker representing a party as a
client is also notice to the client, Mary or her broker
can also deliver the accepted contract to the broker
representing Joe. This is normally done by facsimile
since under the GAR Purchase and Sale Agreement
this notice is deemed to be delivered when it is sent
(if certain requirements are met).

B: Paragraph 17, Default. This paragraph was mod-
ified. If a broker has a brokerage engagement agree-
ment with a buyer or seller, the rights of the broker
against the broker’s client in the event of a default are
those set forth in the brokerage engagement agree-
ment rather than in the purchase and sale agreement.
This change was made to comply with two adverse
court rulings where the Georgia Court of Appeals held
that brokers pursuing clients for a commission need to
protect themselves in their brokerage engagement
agreements rather than in the purchase and sale con-
tract. While language was left in the Purchase and Sale
Agreement that brokers working with customers can
still bring a claim against a party for a default based
upon the sales contract, there is some uncertainty in
the law regarding the enforceability of this provision.
Therefore, the safest approach for REALTORS® is to
represent the parties with whom they are working as

clients and to protect themselves for a commission in
their brokerage engagement agreements.

C: Paragraph 15, Lead-Based Paint. Language was
added to Paragraph 15 that if repairs are being made
to a home built prior to 1978, they should be performed
in accordance with EPA’s “Renovate Right” brochure.
These new rules are designed to prevent lead-based
paint chips and fumes from causing injuries to the ren-
ovator or to others during the renovation process.

D: Signature Block. Language was added to the sig-
nature line so that the listing and selling brokers can
identify the Board of REALTORS®, if any, in which they
are a member. Since non-REALTORS® are not required
to arbitrate commission disputes with REALTORS®

(unless they are required to do so by virtue of belong-
ing to a multiple listing service) it is important to know
whether or not the broker you are working with is a
REALTOR®.

F36: OPTION TO PURCHASE 
LEASED PROPERTY EXHIBIT

A new GAR form was created in 2010 as an alterna-
tive to GAR’s Lease/Purchase Agreement. The Lease/
Purchase Agreement is a lease with an obligation to
purchase the Property at the end of the lease term. In
contrast, the Option to Purchase Leased Property Ex-
hibit gives the tenant the right but not the obligation
to purchase the Property. 

Too many buyers who sign a Lease/Purchase Agree -
ment assume that they will be able to purchase the
Property at the end of the lease term only to discover
that they cannot. This leaves them in breach of con-
tract where they lose their earnest money and are at
risk for a claim for a commission. The Option to Pur-
chase Leased Property Exhibit gives the tenant much
greater flexibility both as whether to buy the Property
and when to buy the Property.

Under the Option to Purchase Leased Property Ex-
hibit, the sales price of the Property, the seller’s con-
tribution toward closing costs, the amount of the
earnest money and when during the lease term the
buyer can exercise the option to buy are all negotiated
at the time the option is signed. However, the earnest
money is not paid until the tenant actually exercises
the purchase option. The date of closing is not set at
the time the option is signed because the closing date
will obviously vary depending on when the option is
exercised. Therefore, the buyer is given the right to
pick the closing date within 15-45 days from the date
that the option is exercised.

The Option to Purchase Leased Property Exhibit
also does not include either a due diligence period, a
financing contingency or an appraisal contingency.
The assumption is that the tenant will thoroughly in-
spect the property and confirm that he or she can ob-
tain financing before electing to exercise the option.

There is also a reference in the Option to Purchase
Leased Property Exhibit to a payment made by the
tenant in consideration for the landlord granting the
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tenant the option to buy the property. This payment
can be any amount negotiated by the parties and is
intended as money immediately belonging to the
property owner. In using this form, it should be re-
membered that the purchase price of the Property is
being locked in for potentially a long period of time.
Therefore, in times of rising property values, the land-
lord may want to negotiate a higher sales price than
market or insist that the option payment be more sub-
stantial. The GAR Forms Committee anticipates that
the Option to Purchase Leased Property Exhibit will
be very popular and will be used far more than the
Lease/Purchase Agreement.

F50: SELLER’S PROPERTY DISCLOSURE 
STATEMENT (“STATEMENT”)

The Seller’s Property Disclosure Statement was sig-
nificantly reorganized for 2011. Clear instructions on
how sellers should fill out the Seller’s Property Dis-
closure Statement were added to the beginning of the
form. In addition to requiring the sellers to leave no
question unanswered, the questions must now be an-
swered based upon the “best knowledge of and belief
of all Sellers in the Purchase and Sale Agreement”. So,
for example, a husband can no longer claim that his
wife may have known about a problem with the house
but that he, as the one filling out the Seller’s Property
Disclosure Statement, did not know about it. A state-
ment as to how the Buyer should use the Seller’s Prop-
erty Disclosure Statement was also modified and
moved to the beginning of the form. The Statement
now explains that caveat emptor or buyer beware is
the law in Georgia and that the buyer is expected to
use reasonable care to identify defects in the property.
Most importantly, the Statement warns buyers that if
an inspector reveals enough about a problem that
would cause a reasonable buyer to investigate further,
the buyer, if he or she fails to investigate further, may
not have legal recourse against the seller for what
such an investigation would have revealed. 

Two new questions were also added to the Seller’s
Property Disclosure Statement. The first is question
8(d) which provides:

“If the Property is served by a septic system, how
many bedrooms was the septic system approved for
by local governmental authorities?”

This question was added because owners some-
times add bedrooms to a house without upgrading
their septic systems. As a result, the house may end
up exceeding the number of bedrooms for which the
septic system was approved by the local health de-
partment. Buyers should check with the local health
department in the jurisdiction in which the property
is located to determine the number of bedrooms for
which the house was approved.

The second is question 12(d) which ask:
“Has the Property been designated as historic or in

a historic district where modifications and additions
are limited?”

This question was added because some buyers have
purchased historic homes thinking they could make
additions or exterior modifications only to discover
that they could not. As an aside, most homes in com-
munities with covenants also limit exterior modifica-
tions. Therefore, if a buyer plans to add on or modify
the exterior of the home, the buyer should be encour-
aged to review any applicable covenants and check
with the building department to determine whether
this will be possible and under what conditions.

Finally, the questions in the Seller’s Property Disclo-
sure Statement were reorganized into new categories
to make it easier to use.

F13: UNILATERAL NOTICE TO TERMINATE;
AGREEMENT TO DISBURSE EARNEST MONEY
The Notice to Terminate; Termination and Release

Agreement was replaced with a Unilateral Notice to
Terminate; Agreement to Disburse Earnest Money form.
Most terminations in real estate transactions are uni-
lateral. This new form allows either the buyer or seller
to terminate a purchase and sale agreement due to
such things as a Buyer’s right to terminate during the
Due Diligence Period or either party’s right to termi-
nate due to the failure of a contingency to which the
contract is subject. The third type of a unilateral ter-
mination listed in the form is where a party unilater-
ally terminates the contract due to the default of the
other party. Let’s look at the example below to better
understand why a default of one party allows the
other party to unilaterally terminate the contact.

EXAMPLE: Buyer fails to show up at the closing and
stops answering the telephone. It soon becomes clear
to the seller that the buyer does not intend to ever
close. The seller wants to get the property back onto
the market as soon as possible. However, he is afraid
to do so because a breach of contact does not in itself
automatically terminate the contact. What should the
seller do?

ANSWER: The breach of the contract by the buyer
gives the seller the unilateral right to terminate the
contact. The seller should give the buyer notice of the
seller’s decision to unilaterally terminate the contract
prior to putting the property back on the market. The
seller should use the Unilateral Notice to Terminate to
accomplish this.

The Unilateral Notice to Terminate should be signed
by the party giving the termination notice. It does not
need to be signed by the other party to be effective.
However, this is not the case with regard to the second
part of the form. The Agreement to Disburse Earnest
Money requires the consent of both the buyer and the
seller to comply with Georgia license law. If the buyer
and seller do not both sign the Agreement to Disburse
Earnest Money the broker can either: 1) make a reason -
able interpretation of the contract (which requires the
broker to first send a 15 day letter to all parties) or 2)
interplead the funds into court.

CONTINUED ON PAGE 38
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F88: MUTUAL SETTLEMENT AGREEMENT
The Mutual Settlement Agreement is intended to be

used in the rare circumstance where one party breaches
the contract and eventually both parties agree to enter
into a mutually acceptable settlement agreement. The
Agreement tries to protect the commission rights of
the broker against the defaulting party by assuming
that: 1) a negotiated commission will be paid by the de-
faulting party; and 2) any broker who does not sign the
Agreement is not bound by its terms.

In a recent Georgia Court of Appeals decision, the
court ruled that when the buyer and seller mutually
terminate a purchase and sale contract, there can
be no commission claim brought by the brokers be-
cause the Purchase and Sale Agreement is what cre-
ates the commission claim. The GAR Forms Committee
has tried to get around this somewhat adverse ruling
by not including in the Mutual Settlement Agreement
any reference to the Purchase and Sale Agreement
being mutually terminated.

F94: NEW SHORT SALE 
CONTIGENCY EXHIBIT

The Short Sale Contingency Exhibit was modified in
several important ways. First, bold face language was
added that “If the mortgage lenders and, if applicable,
other lien holders, agree to take a reduced payoff, it shall
be the sole responsibility of seller to verify that they are
also releasing seller from further liability. This change
was made to protect REALTORS® against claims that it
was the REALTOR®’s job to obtain such a release.

The new exhibit also requires the consent of all lien
holders to the short sale. Finally, language was added
to the exhibit to comply with the federal HAFA pro-
gram. Under this program the buyer of a short sale
must agree not to resell the property within 90 days
of closing on the purchase. In addition, the buyer must
certify that the buyer is buying the property in an arm’s
length transaction and is unrelated to the seller.

NEW FINANCING EXHIBITS
During better economic times, the financing contin-

gency (which was once contained in the main body
of the Purchase and Sale Agreement and lasted through
the date of closing) was taken out of the GAR Pur-
chase and Sale Agreement and replaced with a variety
of different possible exhibits. These include an Ap-
praisal Contingency Exhibit (Form 93), a Financing
Contingency Exhibit (Form 60), a Source of Buyer’s
Funds Exhibit (Form 75), a FHA Loan Exhibit (Form
63) and a VA Loan Exhibit (Form 65). With financing
and appraisals now being the greatest impediment to
getting deals done, REALTORS® working with buyers
have found themselves attaching many of the above-
referenced forms to protect the interests of their
buyer clients. The GAR Forms Committee spent much
time during 2010 evaluating how to simplify the pro -
cess of protecting the interests of buyers relative to
financing.

What the Forms Committee came up with was the
idea of combining the stand alone Financing Contin-
gency Exhibit (Form F60), the Appraisal Contingency
Exhibit (Form F93) and the Source of Buyer’s Funds
Exhibit (Form F75) into one new Conventional Financ-
ing Agreement (Form F64). A new FHA Loan Exhibit
(Form 63) and VA Loan Exhibit (Form 65) that simi-
larly combined forms were also included.

There are several time periods that must be filled
in with these forms. The first is the number of days
from the Binding Agreement Date that the buyer has
to apply for a mortgage loan. This is referred to as a
Mortgage Loan Application Period (paragraph 1). The
second is the Financing Contingency Period (para-
graph 3). The third time period is for the number of
days from the Binding Agreement Date to request a
reduction in the sales price if the house does not ap-
praise (paragraph 7). Finally, if a reduction in the sales
price is sought because the property does not ap-
praise, the fourth time period is the number of days
the seller has to respond to the request.

The other time frame of which REALTORS® should
be aware is the obligation of the buyer to provide the
seller with information about the buyer’s financial abil-
ity to complete the transaction. Normally, this would
be done by providing the seller with a copy of a mort-
gage loan commitment. The loan commitment letter
must be for each loan referenced in the exhibit stating
the type, amount and terms of the loan(s) for which
buyer has been approved and that it is only subject to
standard conditions. 

The Conventional Financing Exhibit also includes a
place for the parties to negotiate the name of one or
more mortgage lenders with whom the buyer agrees
to apply for a loan. This gives the seller some leverage
to insist that the buyer at least apply and be under-
written for a mortgage with someone the seller be-
lieves is a reputable mortgage lender. It should be
noted, however, that the provision only requires the
buyer to apply for a loan with one of the agreed upon
lenders. The buyer is still free to ultimately obtain the
loan from any mortgage lender of the buyer’s choos-
ing. The FHA and VA Loan Exhibits (Forms F63 and
F65, respectively) were patterned after the Conven-
tional Financing Exhibit.

CONCLUSION
The GAR Forms Committee continues to search for

ways to improve our forms to protect the clients and
customers with whom we work and protect the inter-
ests of REALTORS®.

Seth Weissman serves as general counsel for the Georgia Ass -
ocia tion of REALTORS ®. He is a partner of the law firm of
Weissman, Nowack, Curry & Wilco, P.C., a full-service real
estate, business and litigation law firm with 14 offices located 
in the metropolitan Atlanta area. Please visit the firm online
at www.wncwlaw.com.
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